A Chronicle of the Death Penalty in Massachusetts: Part One, 
January 1999 edition of Lawyers Journal.

by Kathleen J. Burns

The death penalty has stirred the passion of people on both sides of the issue. Since 1991, the state administration has been submitting legislation to reinstate the death penalty. Gov. A. Paul Celluci has indicated his intention to do the same this year. In the face of this ongoing debate, it is worthwhile to examine its history in Massachusetts, as a historical context can often aid our understanding of an issue. 

Colonial years

When the commonwealth of Massachusetts was an English colony, an unnamed document of law was written and enacted but not entered in the official records. The document specified 10 crimes that constituted capital offenses and were punishable by the imposition of death. The punishment of death was, for most of the crimes, based on authority derived from the Bible rather than English statutory or common law.

All freemen within the colony who were members of the church met together as the General Court. The General Court enacted the laws and until 1636 conducted and presided over all trials. Most laws had as their basis the common law of England. In 1636, a revision of the laws took place whereby the government established the powers of the governor and his assistants and were given certain jurisdiction over trials. A document titled "The Body of Liberties of 1641" provided that, "For bodily punishments we allow amongst us none that are inhumane barbarous or cruel."

This appears to be the first time a prohibition against inhumane or cruel punishment appeared in Massachusetts, and it had a long-lasting effect on whether the state would have as a punishment for certain crimes the sentence of death. The document also enumerated the same 10 offenses that were enacted as capital crimes punishable by death: idolatry, witchcraft, blasphemy, murder, bestiality, sodomy, adultery, man-stealing, false witness in capital cases and conspiracy.

In 1643, a broadside was printed in London titled "The Capitall Lawes of New England or as they stand now in force in the Commonwealth." The broadside listed two additional crimes that were punishable by death. These were the rape of a married woman and the rape of a single woman, although the latter was at the discretion of the court. In 1648, "The Book of the General Laws and Libertyes" was published and added as new offenses punishable by death: cursing or smiting of a natural parent by a child 16 or over, and being a rebellious son of 16 or over.

In the year 1658, in "The General Lawes of the Massachusetts Colonies," third offenses of burglary and highway robbery along with arson, denying scripture to the word of God, and the return of a Jesuit after banishment were added as capital offenses. Three years later, by an order of the General Court, the offense of Quakers returning from banishment was added to the list of capital crimes.

In 1672, a revision of the laws took place resulting in the repeal of being a rebellious son as a capital offense. In 1673, piracy and mutiny became capital crimes and, in 1684, military services with the enemy or against the allies was added.

When the Province of Massachusetts Bay was in existence (1692-1775), statutes were enacted under Chapter 93 of 1692 which included as capital offenses idolatry, witchcraft, blasphemy, treason, slaying of a human, concealment of the death of a bastard child, sodomy, bestiality, incest, rape, arson and piracy. In 1695, the Privy Council of England, which was given power under a new charter, repealed the entire statute although primarily its aim was only to repeal the references to witchcraft, blasphemy and incest. Revisions to this law added as capital offenses certain crimes and subsequently repealed particular offenses from the same list. Until the province became a state in 1780, offenses considered capital crimes without revision were the slaying of a human, concealment of the death of a bastard child, sodomy, rape, arson, polygamy, Romish-priest escaping from prison, sleeping of sentinels at their posts, mutiny, removing to enemy's territory, second offense of highway robbery, killing by dueling, and third convictions of larceny.


The early commonwealth

In 1780, the commonwealth of Massachusetts was established. The Legislature eliminated polygamy, sodomy, concealment of the death of a bastard child and larceny as capital crimes. In 1784, the scope of capital offenses for which death served as the punishment were arson, if at night; highway robbery; willful murder; burglary at night, and treason.

In 1836, Gov. Edward Everett, recognizing the then very current debate over the abolition of capital punishment, stated in his inaugural address, "But though I believe the community is prepared to give a fair trial to the abolition of capital punishment for all other crimes, it may be doubted whether the experiment could, with propriety, be extended to the willful shedding of blood."

The state House of Representatives appointed a committee to consider the expediency of abolishing the punishment of death. As a result, the offenses of highway robbery and burglary were repealed from the list of capital crimes and the punishment of life imprisonment was instead instituted.


Limiting the death penalty

In 1840, Gov. Marcus Morton recommended in his inaugural address the substitution of a milder punishment for all remaining capital crimes cases except murder. In 1843, he recommended that the punishment of death be abolished in all cases. A joint legislative committee was created to study the proposal and report its recommendations. The committee reported that the state had the right to inflict the punishment of death. The majority recommendation and conclusion held that the laws that impose the death penalty were founded upon the principles of right and justice and that there was no evidence that a modification was called for. Thus the committee opposed the views of the governor.

In 1852, again a Joint Special Committee was formed to study the abolishment of capital punishment in Massachusetts. This committee was more successful. The Joint Special Committee submitted within its report two bills in support of a majority of the members favoring abolishing capital punishment and recommending that it only apply to murder. One bill substituted imprisonment for life for the penalty of death for the crimes of treason, rape and arson, and the second bill provided that no person shall be executed within one year from the day of sentencing. These bills were enacted as chapter 259 and chapter 274 of the Acts of 1852. Thus, by 1852 the death penalty was effective as punishment only for the crime of murder in the first degree.

Periodically from 1852 until 1975, Massachusetts governors, senators, representatives and special committees referred petitions for the abolishment of the death penalty for murder, but each failed passage. Of special note is a bill introduced into the Senate in 1907 by Sen. James H. Vahey, authorizing juries in capital cases to qualify their guilty verdicts by adding words "without capital punishment." This was the first attempt by the commonwealth at a discretionary death penalty statute.

In the 1917-1918 Massachusetts Constitutional Convention, the following resolution was presented by Barnstable Delegate John D.W. Bodfish, "Resolved, That the following amendment to the Constitution be submitted to the people for their adoption or rejection: Whereas, it is universally recognized that no person has a right to take the life of another except in the extreme necessity of self-defense, and Whereas, The same principle ought to be recognized in the conduct of the body politics, it is therefore, hereby ordained that no court of law within this Commonwealth shall hereafter impose the penalty of death for the punishment of any crime."

It was considered by the convention, sitting as a committee of the whole, and rejected.


Discretionary sentencing

Until 1951, murder in the first degree called for a mandatory punishment of death. In 1951, a bill was submitted that called for punishment by death for murder in the first degree, but it also called for the jury, after consideration of all the evidence, to recommend that the sentence not be imposed, in which case the punishment was to be life imprisonment. Thus, it was now believed that mitigating circumstances should be taken into consideration and the mandatory aspect of the death penalty shifted to a discretionary one. The bill passed the House but was amended in the Senate to include a mandatory death penalty for murder if committed in connection with the commission of rape or an attempt to commit rape. The governor signed the bill into law in that same year.

The statute remained substantially the same in its form, permitting the jury, as part of a verdict of guilty of murder in the first degree, to recommend that the sentence of death not be imposed, in which case the punishment would be life imprisonment. In 1975, the Supreme Judicial Court decided the case of Commonwealth v. Harrington. Harrington and a companion case, Commonwealth v. Brown, were the first to reach the court presenting the issue of whether a death sentence can be imposed under G.L. c. 265, S 1, 2 and G.L. c. 279, S 5 for a murder committed after the decision by the U.S. Supreme Court in Furman v. Georgia, 408 U.S. 238 (1972). 


Furman v. Georgia

In Furman, the defendant was convicted and sentenced to death under a statute that allowed the jury the same discretion as did Massachusetts law did regarding imposition of the penalty of death. The Furman decision held that "the imposition and carrying out of the death penalty in these cases constitutes cruel and unusual punishment in violation of the 8th and 14th Amendments." Therefore, after the Furman decision, if the jury could have recommended the imposition of a life sentence instead of the death penalty, the sentence of life was to be imposed.

It appeared that when a statute allowed any discretion by a fact-finder as to the penalty of death, such statute would be found unconstitutional by the Furman decision. Unanswered by Furman was the question of the constitutionality of a statute such as G.L. c. 265, S 2 that called for a mandatory death penalty and that contained no jury discretion whatsoever.

In Commonwealth v. Harrington, 367 Mass. 13 (1975), the jury found the defendant guilty of murder and armed assault with intent to rob. G.L. Ann. S 1 provided for a punishment of death or imprisonment for life if murder was in the first degree, while S 2 stated in part that whoever is found guilty of first-degree murder shall be punished by death, unless the jury, after consideration of all the evidence, recommends that the sentence of death be not imposed, in which case the punishment shall be life imprisonment. The commonwealth argued that the constitutionally invalid provision of allowing the jury discretion regarding the penalty provision had been eliminated by the Furman decision, leaving intact the mandatory death penalty. The defendant argued that "only the Legislature can institute a system of mandatory capital punishment" and that the provision is not severable from the statute. He also argued that application of a mandatory death penalty would be ex post facto and thus unconstitutional.

At the time of the Harrington decision, the Legislature was rejecting frequent proposals to completely abolish the death penalty. A proposal was submitted in a 1968 nonbinding referendum that received a minority vote in favor of retaining capital punishment. But the Legislature failed to enact proposals for limiting the mandatory death penalty.

The court declined to legislate by imposing its opinion for any speculative legislative intent and adopted instead the "construction, which operates in favor of life or liberty." The SJC thus held that under the present statute a murder committed after the date of Furman was no more subject to the death penalty than a murder committed before Furman. However, the court did not reach in its holding the constitutionality of the provision requiring the death penalty for murder committed in connection with rape in S 2 of c. 265. That decision came two months later in Commonwealth v. O'Neal, 367 Mass. 440 (1975).


Death penalty and rape

O'Neal involved a defendant who entered an apartment occupied by the victim and her son who suffered from muscular dystrophy. The son was confined to his bed, unable to move or call for help. The defendant forced the victim toward the rear of her apartment. Twenty minutes later he returned alone to the son's room, took money and other items, and stabbed the son in the abdomen and neck while stating he did not want to leave anyone who could call the police. A short time later, a family member arrived only to find the victim on her bed, with tissues stuffed in her mouth. She was dead. An autopsy revealed evidence of sperm. The son was seriously injured. A few days later the defendant surrendered to the police and made voluntary statements admitting that he had entered the apartment but could not remember what had happened. He agreed to be taken to the hospital where the son identified the defendant as the man who stabbed him. The jury found the defendant guilty of deliberate premeditated murder committed in the course of armed robbery and rape. The mandatory sentence of death per G.L. c. 265, S 2 was imposed. The jury had no discretion to find mitigating circumstances or a lesser degree of culpability.

Basing its analysis on principles derived from the due process clause of the 14th Amendment, and noting that the Massachusetts Declaration of Rights dictated an identical result, the SJC embarked on an analysis of the validity of the statute. Stating the general rule that a statute has presumptive validity if it "bears a reasonable relation to a permissible legislative objective." the court stated that if a fundamental constitutional right is in question, the general rule does not apply. In such a case, the state must demonstrate that the statute serves a compelling governmental interest. The burden shifts to the state to demonstrate the interest and, furthermore, that the interest cannot be served by a lesser restrictive means. If an alternative means exists which has a less adverse effect on the individuals' fundamental constitutional rights, the state is compelled to use the less restrictive means. The court then found that although there existed "no precise" standard for determining what rights are fundamental, the right to life is, without debate, fundamental. It is the right from which all others arise. Therefore, the infringement upon the right to life by G.L. c. 265, S 2, "triggers strict scrutiny under the compelling state interest and least restrictive means test." Thus the commonwealth was ordered to "demonstrate that such action is the least restrictive means toward furtherance of a compelling governmental end." 


Compelling state interest

This analysis by the court continued eight months later in Commonwealth v. O'Neal, (O'Neal II, 369 Mass. 242 (1975). Chief Justice Tauro explained, "In determining whether the mandatory death penalty is constitutional in this context, I divide my analysis into two mutually supportive and interlocking parts: one relying on due process concepts derived from Articles 1, 10, and 12 of the Massachusetts Declaration of Rights, the other on the 'cruel or unusual punishments' clause of Article 26 ... This dual analysis is possible here where these two concepts are 'so close as to merge' because the due process argument reiterates what is essentially the primary purpose of the Cruel and Unusual Punishment Clause"

The SJC repeated that the compelling state interest analysis is the appropriate standard of review as stated in O'Neal, and furthermore, that the analysis is "equally relevant under Article 26." 

By definition, every punishment contains some element of cruelty, but it is only where the cruelty rises to be disproportionate in level to the magnitude of the offense that it will be found to constitute an unconstitutionally impermissible degree of cruelty within the meaning of Article 26.

Certain punishments such as crucifixion, torture and burning at the stake were among the actions which constitutional amendments regarding cruel and unusual punishment were meant to abolish. The death penalty itself has not been considered among these, as evidenced by specific mention of capital crimes in the Massachusetts Declaration of Rights. O'Neal II, 369 Mass. at 248 n.6.

The SJC then examined the interests as advanced by the commonwealth. It was recognized as of foremost importance that the state has a vital interest in protecting society from rape-murderers and likewise in deterring such offenses. However, the court, in determining whether the means chosen are the less restrictive means available, looked beyond those vital interests.

The commonwealth identified three areas of vital interest. The first was saving lives (deterrence), the second, protecting citizens from crimes of violence (isolation/incapacitation) and the third, ensuring justice and diminishing recourse to vigilantism (retribution/moral reinforcement).

The court conducted an exhaustive research of studies made on whether capital punishment is a better deterrent than life imprisonment and came to the conclusion that "the most convincing studies point in the opposite direction."

I am thus unable to find that the Commonwealth has a compelling interest in deterrence, which cannot adequately be served by other less restrictive means of punishment. O'Neal II, 369 Mass. At 258.

As to isolation and incapacitation the court found:

While isolating convicted murderers from society in order to prevent their commission of similar crimes in the future is a legitimate objective of punishment, it seems clear that this goal can be effectively served by means less restrictive than death. O'Neal II, 369 Mass. At 258-59.

The SJC found that if the state exercised effective administration of its pardon and parole laws where a criminal poses a danger, the state could delay or deny a convict's release, and isolation could eliminate or at the very least minimize the danger while the convict was incarcerated. It also stressed that it has been shown that murderers in general are the least recidivistic of offenders.

Thus, the only vital interest remaining was retribution or moral reinforcement. Here the commonwealth argued that it has a compelling interest in ensuring justice and maintaining the social compact. Use of proportional punishment is necessary to achieve that goal. While the court agreed that the interests advanced were valid, they believed that "grading punishments according to the severity of the crime does not require that the upper limit of severity be the death penalty." Finding that retribution may be a permissible element of punishment but it is no longer the dominant objective, the court concluded that the commonwealth had not met its burden of establishing that the death penalty is a necessary and least restrictive means for accomplishment of any valid interest it may have in ensuring justice and maintaining the social compact. Holding that the mandatory death penalty for murder committed in the course of rape or attempted rape violated both the due process clause of the Massachusetts Constitution, arts. 1, 10, and 12 and the cruel or unusual punishments clause of art. 26, the court noted, "In arriving at this conclusion I would not intend to foreclose the Commonwealth from enacting any statute authorizing the death penalty. However, if such a statute should be enacted, the burden would be on the Commonwealth to establish that such use of the death penalty is the least restrictive means for furtherance of a compelling State interest."

Kathleen J. Burns is a sole practitioner in New Bedford focusing on juvenile defense. This series originally appeared in the Massachusetts Bar Association Criminal Justice Section News.
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Chronicle of the Death Penalty, Part Two of Two, 

February 1999 edition of Lawyers Journal.

The death penalty has stirred the passion of people on both sides of the issue. Since 1991, the state administration has been submitting legislation to reinstate the death penalty. Gov. A. Paul Cellucci has indicated his intention to do the same this year. In the face of this ongoing debate, it is worthwhile to examine its history in Massachusetts, as a historical context can often aid our understanding of an issue. In the January 1999 Lawyers Journal, Kathleen Burns traced the evolution of capital punishment in Massachusetts from colonial times through the 1975 decision in Commonwealth v. O'Neal. In this second and last part of our series, she takes us up to today and current attempts to reinstate the death penalty. 
by Kathleen J. Burns

Jury discretion

After the O'Neal decision, the Legislature began drafting legislation designed to guide the jury in its determination of whether to impose the sentence of death. The House of Representatives requested an advisory opinion from the Supreme Judicial Court on the constitutionality of one such proposal in 1977. The proposed legislation would amend S 2 of c. 265 and restore to the jury the authority to decide when the death penalty should be imposed once a verdict of guilt has been rendered. The proposal added new sections which created a dual procedure in the defendant's case. The first procedure would consist of the trial phase. The second phase would consist of the same trier receiving argument and evidence which may be adduced relevant to certain factors or standards described in the bill. These factors or standards are intended to single out those offenders who merit capital punishment. If the jury recommends unanimously that death be imposed, an automatic appeal to the SJC follows.

In the Opinion of the Justices, 372 Mass. 912 (1977), the justices stated that the bill in question (1972 House Bill No. 3373) parallels those held generally valid as against federal constitutional claims but that the bill would violate Article 26 of the Declaration of Rights of the Massachusetts Constitution. The bill failed by not meeting the O'Neal standard, in that the death penalty is cruel or unusual in the "absence of a demonstration of its peculiar efficacy in comparison with other punishment." In addition, the opinion further stated that the justices questioned the validity of the bill on additional grounds, such as the fact that capital punishment is in itself brutal and dehumanizing thereby constituting "cruel" or "unusual" punishment within art. 26: "The practical experience in Massachusetts with capital punishment over the past 30 years, ... suggests that when faced with assuming actual responsibility for imposing and executing the death penalty, private citizens and officials recoil from it, whatever they may say about it as an abstract proposition."

Furthermore, the justices stated that in practice the bill would contain elements of untrammeled discretion which would likely work in a discriminatory fashion against racial minorities and the poor.

In 1979, the Legislature enacted a new capital punishment statute, Chapter 488 of the Acts of 1979. The general outline of the statute was to provide a dual procedure in a case involving murder in the first degree. The statute was similar in its substantive provisions to the proposed 1972 H.B. 3733, which was determined to be unconstitutional by the SJC in 1977, except the preface of the first section of the 1979 statute contained a general declaration of the utility of capital punishment as a deterrent to crime. It stated that capital punishment was an appropriate penalty. This clearly was inserted in the statute in an effort to provide the court evidence of the Legislature's view that capital punishment serves as a stronger deterrent than life imprisonment.

The statute met its first constitutional challenge in District Attorney for the Suffolk District v. James Watson, 381 Mass. 648 (1980). The district attorney filed a complaint in the SJC seeking a declaratory judgment to determine the constitutionality of the statute. The court allowed a motion of intervention of four men as defendants, all awaiting trial on first-degree murder indictments. The full bench of the court heard the case and in a footnote made note of the preface of the statute at issue: "In Opinions of the Justices, ... it was intimated that the findings of a legislative commission particularly studying those questions (regarding questions of deterrence) could be significant. No legislative study so directed has been made. However, out of respect to the blanket legislative declarations set out in S 1 of the present statute, purposes of the present case to pretermit the question of deterrence and proceed to the issues of arbitrariness. The latter approaches were mentioned as alternative in Opinions of the Justices, ... and in Commonwealth v. O'Neal."

In examining whether the statute violates art. 26 of the Massachusetts Constitution, the court applied a standard established by that article and considered the question of which punishments might be said to be too cruel under constitutional standards. "Certainly at the time of its adoption, art. 26 was not intended to prohibit capital punishment. Capital punishment was common both before and after its adoption. However, art. 26, like the Eighth Amendment, 'must draw its meaning from evolving standards of decency that mark the progress of a maturing society.'"

The court went on to cite cases which held that the cruel or unusual punishments clause has been determined by the U.S. Supreme Court not to be static "but that the clause would be applied consistently with the standards of the age in which the questioned punishment was sought to be inflicted." Therefore, if the death penalty is indeed unacceptable under contemporary moral standards, it is tantamount to those punishments barred since the adoption of art. 26, and it is our responsibility to declare it invalid."

The justices also made note that while there was no unanimity of public opinion expressed either for or against the death penalty, public opinion, although relevant, was not conclusive in assessing whether the statute met with contemporary standards of decency. There were no executions from 1948 until the end of 1972 despite the existence of a death penalty statute. Furthermore, 43 defendants who had been subjected to a penalty of death in the commonwealth during this same time frame, were commuted or reduced by executive action.

The court acknowledged this by stating, "What society does in actuality is a more compelling indicator of the acceptability of the death penalty than the responses citizens may give upon questioning." Recognizing that irregular results may be produced in criminal cases due to changes in the law, the court exclaimed its concern for the absence of relief in this punishment if later developments in the law or in evidence were to be produced. "In its finality, the death penalty may cruelly frustrate justice."

In concluding that the death penalty is cruel under art. 26, the court recognized the penalty's capacity to inflict pain and quoted Furman v. Georgia, where it was said that a sentence of "... death remains as the only punishment that may involve the conscious infliction of physical pain."

The SJC analyzed the application of the statute under art. 26. Recognizing the Furman principle was intolerant of untrammeled discretion in imposing the death penalty, the court stated their belief that Furman and its progeny did not address discretionary powers which exist at other steps within the criminal justice process. They stated that application of the death penalty inevitably would be arbitrary. This conclusion was a result of the discretionary power implicitly held by police officers, prosecutors, defense counsel and trial judges, and the fact that standards within the death penalty statute would have no effect on their decisions. "It can be said that these officials must necessarily have these discretionary powers in the exercise of most of their functions. Nevertheless, the criminal justice system allows chance and caprice to continue to influence sentencing, and we are here dealing with the decisions as to who shall live and who shall die. With regard to the death penalty, such chance and caprice are unconstitutional under art. 26."

Furthermore, many commentators have described the death penalty as discriminatory. Stating that although there may be some arbitrariness and discrimination which may apply to other punishments, the punishment of death demands special scrutiny in respect to its constitutionality. Therefore, based on art. 26 of the Declaration of Rights, the death penalty statute as enacted by chapter 488 of the Acts of 1979 was found to be unconstitutional in light of its arbitrariness and discriminatory effect and in respect to contemporary standards of decency. 

Amendment to the Constitution

In response to the SJC's decision in Watson, during joint sessions of the General Court of Massachusetts in 1980 and 1982, an amendment to art. 26 of the Massachusetts Declaration of Rights was adopted. On Nov. 2, 1982, the constitutional amendment was approved by the voters of the commonwealth. The amendment added two sentences to art. 26: "No provisions of the Constitution, however, shall be construed as prohibiting the imposition of the punishment of death. The general court may, for the purpose of protecting the general welfare of the citizens, authorize the imposition of the punishment of death by the courts of law having jurisdiction of crimes, subject to the punishment of death."

An argument as to the amendment's effect was raised in respect to whether it entirely precludes constitutional challenge under the state constitution thus allowing a challenge only on federal grounds.

One month later, the General Court enacted c. 554 of the acts of 1982. The act took effect on Jan. 1, 1983, and amended G.L.M. c. 265, S 2 and c. 279, S 4, 57-71 by providing for capital punishment in certain cases of murder in the first degree.

The constitutionality of the new legislation met with challenge in a 1984 case Commonwealth v. Colon-Cruz, 393 Mass. 150 (1984).

Three defendants were accused in Colon-Cruz of murdering a state trooper. Subsequently, the commonwealth filed notice to present evidence in accordance with provisions of the new act, and that it would pursue the death penalty if the defendants were convicted. The judge ruled, based on the notice and pretrial motions, that if found guilty, each defendant might be sentenced to death. On interlocutory review, the SJC found that c. 554 violated art. 12 of the Declaration of Rights.

The court first addressed the propriety of deciding the constitutionality of the statute in light of art. 116 of the amendments to the Massachusetts Constitution. The court concluded that art. 116 proscribed construing any state constitutional provision, as per se forbidding the imposition of the punishment of death, but not preventing the court from finding a death penalty statute as invalid under the state constitution.

Thus, while the amendment to the state constitution could not be construed as proscribing a death penalty statute from enactment, it was not viewed by the court "... to preclude other constitutional review of the means and ways of determining the imposition ..." of a statute.

The court next addressed the unconstitutionality of c. 554. The court based its holding on art. 12 of the Declaration of Rights and stated that c. 554 "impermissibly burden both the right against self-incrimination and the right to a jury trial" as guaranteed by that article.

The provisions of c. 554 result in the imposition of death after a trial by jury. If a defendant pleads guilty, he can't be sentenced to death. "The inevitable consequence is that defendants are discouraged for asserting their right not to plead guilty and their right to demand a trial by jury." The court concluded that the Legislature, "May not authorize the imposition of the death penalty in a way that needlessly chills defendants' art. 12 rights."

This conclusion was compared by analogy to United States v. Jackson, 390 U.S. 570 (1968), and found to be supported by the U.S. Supreme Court's holding in that case.

In Jackson, at issue was the constitutionality of the death penalty clause of the Federal Kidnapping Act. The federal statute provided in cases of interstate kidnapping where the victim had not been liberated or returned unharmed, only a trial jury could cause the defendant to be punished by death. Therefore, a defendant could avoid being put to death by pleading guilty or waiving his right to trial by jury. This was found to chill the Fifth Amendment right to plead not guilty and the right to a jury trial as guaranteed by the Sixth Amendment.

Thus, while the SJC's decision in Colon-Cruz rested solely on state constitutional grounds, Jackson makes it clear that an identical result would be reached on federal constitutional grounds as well. 

The General Court is faced with the burdensome task of developing legislation which will strike a balance between those who feel the sentence of death to be the only appropriate punishment in certain cases of first degree murder with an array of constitutionally protected rights which the citizenry hold fundamental. Underscoring this difficult position are the moral arguments as well as studies resulting in conclusions that death penalty statutes serve no compelling governmental interest. Studies also show that public sentiment at times appear to urge, if not mandate the severe punishment of death, but when given the opportunity to proceed toward that end, the result is just the opposite.

Whether proposed legislation contains all the necessary elements to withstand a constitutional challenge, remains a question. The reality is that it will be tested, its provisions construed, interpreted, weighed and balanced against insulated constitutional protections that have withstood the test of time.

Kathleen J. Burns is a sole practitioner in New Bedford, focusing on the defense of juveniles. This series originally appeared in the Massachusetts Bar Association Criminal Justice Section News.
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